
 
 

 
STUC Response to the Department for Business, Innovation 
and Skills Consultation on Hiring Agency Staff during Strike 

Action: Reforming Regulation 
 
 

The STUC is Scotland’s trade union centre.  Its purpose is to 
co-ordinate, develop and articulate the views and policies of the 
trade union movement in Scotland; reflecting the aspirations of 
trade unionists as workers and citizens.  
 
The STUC represents over 590,000 working people and their 
families throughout Scotland.  It speaks for trade union members in 
and out of work, in the community and in the workplace.  Our 
affiliated organisations have interests in all sectors of the economy 
and our representative structures are constructed to take account 
of the specific views of women members, young members, 
Black/minority ethnic members, LGBT members, and members 
with a disability, as well as retired and unemployed workers. 
 
As an organisation the STUC supports our affiliated trade unions in 
dispute with their employers in the public, private and third sectors 
and we are extremely concerned that the proposals set out in this 
consultation, as well as the other parallel consultations on trade 
union ballot thresholds and tackling intimidation of non-striking 
workers are seeking views on additional anti trade union legislation 
not based on evidence but on ideological opposition to trade 
unions. 
 
We also believe that the proposal to remove Regulation 7 may be 
in contravention of International Labour Organisation conventions 
on using agency workers to break strikes.  
 
In the report of the Committee of Experts on Implementation of 
Convention and Recommendations presented to the 81st Session 
of the International Labour Conference on Freedom of Association 
and Collective Bargaining1 it was concluded that  
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“a special problem arises when legislation or practice allows 
enterprises to recruit workers to replace their own employees on 
legal strike.  The Committee considers that this type of provision or 
practice seriously impairs the right to strike and affects the free 
exercise of trade union rights”. 
 
The STUC notes that the Regulatory Policy Committee has judged 
the impact assessment for this consultation and the parallel ones 
on Trade Union ballot Thresholds and Intimidation of Non Striking 
Workers as not being fit for purpose. Issuing a red rating appears 
to be a step not taken lightly by the RPC.  From our review of the 
RPC website such a rating has only been issued 13 times since 
the formation of the Committee. We are concerned that the RPC 
has felt the need issue red warnings in relation to three proposals 
currently out for consultation, each of which is designed to reduce 
the effectiveness of trade unions. 
 
Therefore, we would question the Government’s rationale for 
undertaking consultations on any issue that strikes at the heart of 
workplace democracy and seeks to place significant additional 
regulatory burdens on trade unions without first seeking the view of 
the RPC. 
 
In our view this undermines the role of the RPC who share our 
views and concerns on the lack of credible evidence presented in 
these consultations and we believe the Government have pushed 
ahead with these consultations based on an ideological position 
rather than presenting an evidence based need for amendment to 
public policy in these areas.  
 
In our opinion this move is being proposed in order to allow the 
Government and other public sector employers to attempt to 
reduce the effectiveness of strike action without considering the 
consequences for ongoing industrial relations. 
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Question 1  
 

How do you think the removal of Regulation 7 would affect 
employment businesses?  
 
The STUC is deeply concerned that the proposed removal of 
Regulation 7 could potentially provide an opportunity for 
unscrupulous employment agencies to open up a market providing 
strike breaking labour.   
Employment agencies have proved quite adept in the past to 
reacting to legislative change and repositioning themselves to 
provide cheap labour for employers with the financial burdens for 
tax, national insurance and other fees being passed on to the 
worker. 
 
In our view umbrella companies exist, not for the benefit of the 
workers, or the Exchequer, but to allow employers to continue the 
practice of false self-employment and it is deeply concerning that 
an industry of umbrella companies has been allowed to emerge in 
the way it has. 
 
The fact that the Government is considering such a proposal fails 
to recognise the reality of modern industrial relations in that unions 
invoke strike ballots as a last result, when opportunities for 
negotiation and conciliation have been exhausted and strikes tend 
to be of shorter duration and not prolonged.  
 
It may be that some employment agencies would see a market in 
providing strike breaking services, particularly for prolonged 
disputes, but we would hope that agencies give full consideration 
to the implications of providing short term labour to break legal 
industrial disputes.   
 
The relatively low figures quoted of additional income that is likely 
to be generated for employment agencies of between £2m and 
£2.3m we would suggest make reputable agencies think before 
providing strike workers for strike breaking purposes. The 
increased revenue when considered across the whole economy is 
minimal as will their effectiveness in preventing the business 
interruption that strikes are designed to cause.   
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The impact assessment fails to take into account any cost that may 
be incurred as a result of using untrained agency labour to deliver 
key public services. We believe the use of such labour is likely to 
reduce the level of service thereby increasing the risk of litigation. 
This could apply to the agency as well as the public sector provider 
of services where it is clear that the workers provided were not 
sufficiently trained or qualified to deliver such services. 
Reputational damage has also to be considered. 
 
Employment agencies will have to consider any reputational 
damage that may result in supporting breaking of legitimate 
industrial disputes.  Trade unions in organisations where positive 
industrial relations exist may encourage employers not to use 
strike breaking agencies for supplies of temporary labour in 
preference to contracting to agencies who do not. 
 
It may also be that individuals registered with agencies would not 
wish to take assignments when that work involves strike breaking 
and reducing the effectiveness of legal industrial action.   
 
 
How do you think the removal of Regulation 7 would affect 
work-seekers? 
 

We believe that the impact on work seekers of removing 
Regulation 7 will be entirely dependent on their reasons for 
undertaking agency work. 
 
For many agency workers choosing to work through agencies is 
not a choice, it is forced on them. The study referred to in the 
consultation highlight the position young people undertaking 
temporary work as an opportunity to get their feet in the door and 
get accustomed to the world of work.  We would not see using 
young people to replace striking workers as being an appropriate 
introduction to the workplace or indeed to provide them with any 
introduction to the concept of the importance of positive industrial 
relations. 
 
We are also aware that in the education sector many newly trained 
teachers may be on supply staff awaiting permanent assignments, 
be retired staff choosing when to work or teaching staff opting to 
work under these arrangements.  
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It may be that a substantial number of them would not wish to be 
considered for assignment that seek to undermine legitimate 
industrial dispute in furtherance of better terms and conditions for 
their fellow professionals. 
 
Furthermore, the STUC would be concerned if pressure was to be 
out on unemployed workers to accept strike breaking assignments 
or face benefits sanctions and while we would accept that this is 
not in the consultation we have little confidence this might be an 
option in the future should these proposals be implemented. 
 
 
How do you think the removal of Regulation 7 would affect 
hirers? 

 

The STUC is genuinely astonished that the Impact Assessment 
suggest that taking into account figures for stoppages between 
2010 and 2014 suggests that only 128 employers (the annual 
average of stoppages)  will need to familiarise themselves with the 
new regulations. 
 
We would go further than the concerns raised by the RPC that it 
may be that all employers will have to familiarise themselves with 
the new regulation.  The position that this consultation appears to 
support is that only employers who have encountered industrial 
action in the past or are in the course of potential action need to be 
aware of the removal of Regulation 7. 
 
This is in effect saying that only employers who have injured, or 
may in the foreseeable future injure a worker, should need to 
familiarise themselves with health and safety regulations.  All 
employers have a duty to be aware of employment regulations and 
we believe that the evidence provided to allow employers to 
assess potential impacts on them from removal of Regulation 7 is 
totally disingenuous. 
 
As the RPC point out the Impact Assessment claims familiarisation 
costs of one half hour of employers time to become familiar with 
legislation but no evidence is provided to support this assumption.  
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How do you think the removal of Regulation 7 would affect 
employees taking   part in industrial action? 
 

We believe that the removal of Regulation 7 is likely to make 
striking workers more resolute in achieving their aims.  We also 
believe that the proposals will have a significant effect on industrial 
relations within the employing organisation as well as working 
relationships between non striking workers and those who 
exercised their right to strike. 
 
 
How do you think the removal of Regulation 7 would affect the 
wider economy and society?  
 
The Impact Assessment makes reference to analysis by Alex 
Bryon in 20132’ having looked at the conclusions in this paper we 
fail to see how the consultation is justified in discounting the 
presence of temporary agency workers with lower productivity. 
The author highlights in his report having found that the presence 
of temporary agency work is not associated with workplace 
performance suggested one exception and one having a similar 
effect: 
 
“The exception is a significant association between TAW presence 
and higher sales per employee. The use of fee-paying private 
agencies to fill vacancies has a similar effect. However, the 
association between TAW and workplace performance and 
productivity differ according to the jobs performed by TAW.” 
 
From our reading of the report clearly where fees are paid to 
private agencies the author says there may be an impact on 
workplace performance. The author also states that the 
association between the use of temporary agency workers and 
performance will be reliant on the nature of the jobs being carried 
out by the agency workers. 
 
There appears to have been little consideration given to these 
particular points when discounting the potential impact of using 
agency workers to break strikes. 
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Furthermore, the study also refers to the impact on private sector 
productivity and not public where we would argue the nature of 
work has the potential to be entirely different. 
 
 
Question 2  
 
The impact assessment for this consultation assumes that, 
between 17% and 27% of working days lost due to industrial 
action will potentially be covered by temporary agency 
workers, based on the limit of availability of suitable 
temporary agency workers, and the fact that some stoppages 
involve a large number of workers on a particular day. Do you 
think this assumption, as set out in the impact assessment, is 
reasonable? 

 

As the RPC report points out the central assumption within the 
consultation that 22% of working days lost will be covered by 
agency workers is undermined by a wide range of reasons set out 
as the why agencies may not be in a position to satisfy the demand 
for strike breaking labour.  
 
We do not think this is a reasonable assumption as the Impact 
Assessment fails to provide any evidence to support this or the 
methodology used to reach this conclusion. 
 
 
Question 3 
 
The impact assessment assumes that the current options for 
recruiting temporary labour to provide cover during industrial 
action are used infrequently, due to the additional costs and 
administrative burden of hiring staff directly, or contracting 
service providers at short-notice. Do you think this 
assumption is reasonable?  

 

The Impact Assessment fails to recognise that within the existing 
options where there is a statutory requirement to provide service 
that, as part of the preparation for industrial action, trade unions 
will be agreeing such services that have to be maintained and 
putting in place arrangements on how they can be delivered. 
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While low level usage of the current arrangements may be partly 
down to additional costs, it may be that some employers recognise 
the potential industrial relations conflict that may be caused by 
hiring temporary agency labour not only during the dispute but also 
any reconciliation period in the months after compared to the 
relatively short term business interruption encountered in most 
disputes. 
 
 
Question 4  
 
The impact assessment estimates that a quarter of the pool of 
temporary agency workers would be available for a placement 
at short-notice to provide cover for workers taking industrial 
action. Do you think this estimate is reasonable? 
 
Again this estimate is neither supported by evidence nor the 
methodology used to justify reaching this conclusion as outlined in 
our response to Question 2. 
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